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To the PUBLIC 


NSOLICITED, almoſt unknown, in rank only of 

a well wiſher to her Grace's cauſe, I have, almoſt 
at the laſt hour, ſet down a range of thoughts on the ſtate 
of her Grace's caſe : as I cannot but think, that the pro- 
ſecution has run its preſent length from a general igno- 
rance of the cauſe. I own, a propoſal comes late, to be 
grounded on any expectance of ſtoping its progreſs, after 
a Lord High Steward has kifſed hands on his appoint- 
ment ; but if the proſecution be ſhewn inconſiſtent with 
itſelf, as baring its own progreſs, and conſequently diſ- 
agreeable to all rules of law and juftice, to the policy of 
the State, and to the voice of the People ; from that 
moment the fault is in the State to ſuffer it to proceed ; 
and a ſupprefſion of it, even the day before its appointed 
trial, is gaining a political day from error. 


It will be ſhewn ; this undertaking took riſe from an 
accidental attendance in the Houſe, the day of Lord 
Hillſborough's motion. The preſs has ever ſince hung 
on 2 doubt ; whether the opening the merits of her Grace's 
caſe might not injure it in its preſent fituation. But the 
motion of laſt Tueſday, evidencing a ſenſe of error ; by 
appearance, things promiſe fair for being ſet to rights. 


The firſt confeſſion is 2 the greateſt ditaculty ; ; and 
amendment generally folloy 
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b 
A PLAIN 


STATE or Tus CASE 


OF  FHS 


DUCHESS os KINGSTON. 


HIS publication was reſolved upon in the Houſe of 

Lords, the day of Lord Hillſborough's able and ſpi- 
rited motion in the matter of the Ducheſs of King- 
fton, from the neceflity, then obſerved, of a general bet- 
ter underſtanding of her caſe. It is not intended to 
bring any evidence forward to the prejudicing the opini- 
ons of the Lords; who may fit upon the trial: but with 4 
contrary view, it is to ſtate ſome peculiar circumſtances, 
attending her caſe, for the previous knowledge or conſi- 


deration of their Lordſhips, the Biſhops, the Privy Coun- 


cil and His Majefty, to induce an intermediation ſome- 
where---even now · tho late - to ariſe, to ſtop a proſecu- 


B tion ; 


9 


tion; which is not within the letter, intent, or meaning of 


from other circumſtances, a proof is to be gathered; that 
the proſecution is in its nature vexatious and malicious; 
or ſpirited by ſome ſiniſter deſign of making it a means 
of trying a foreign queſtion of property. 


A part of this argument may be turned againſt the ne- 
ceſſity of any ſuch application; as being a matter that 
would go in evidence againſt the proſecution at the trial. 

True. But why let that trial come forward—to no politi- 

cal or moral end—for perſecution's ſake only, and at ſuch 
an expence to the nation ? An allowance to ſhew a matter in 

evidence is no recompence of the injury let to go againſt us. 


| Hex Grace by her friends, when Miſs Chudleigh, having 
heard frequent reports ; that Mr. Hervy made repeated 
boaſtings of a marriage with her, ſo long ago as in the year 
1744 ; and ſuch report having greatly injured her in her 
fame and expectation of marriage; ſhe, by the ad- 
vice of her lawyers, libelled him in a ſuit of jactitation in 
the Eccleſiaſtic Court, in the year 1768 (which is the only 
remedy the Eccleſiaſtic Courts can give for ſuch injury.) 
Mr. Hervey appeared ; but failing in the proof of his al- 
legations, ſentence was decreed and pronounced againſt 
him; whereby Miſs Chudleigh, as the honourable Eliza- 


beth Chudleigh, was declared & ſingle woman, and Mr. 


4 Hervey 


the ſtatute, upon which it proceeds. From hence, and 


4 


37 


Hervey enjoined perpetual filence. He afterwards ap- 
pealed, and then withdrew his appeal. The time for 
proſecution thus having elapſed ; Miſs Chudleigh af- 


terwards married the Duke of Kingſton. 


Who, dy- 


ing in about four years after (in 1773) left her his 
Executrix and whole perſonal fortune, and alſo cer- 
tain real eftates for her life; as his wife Ducheſs of King- 
fon : ſo long as ſhe continued his widow. 


There are but two kinds of ſentences in the Eceleſiaſtic 
Courts relating to marriages, viz, of Divorces and Jadtita- 
tion. Of the firſt, where the divorce is total from the tie 
of marriage, called a vinculo matrimonii, as in caſes of con- 
ſanguinity, and age under conſent : there, the marriage is 
declared void, and the parties may inſtantly marry again: 
or where the divorce is only from bed and board, called e 
menſa et thoro, as in caſes of incontinency, &c. there the 
marriage is not ſo diſſolved or declared void, as that the parties 
may marry elſewhere: but they aſk the aid of the Common 
Law, by an A& of Parliament. Of the latter kind, viz. Jacti- 
tation, the ſentence is, where a marriage is ſet up on the 
one fide, and denied by the other; and it being a full de- 
claration, after the fulleſt hearing of no proof of the 
pretended marriage having exiſted ; the parties, after a lap- 
{ed time for proſecuting an appeal, may diverſely marry. 
For there muſt be certain periods fixed to all proſecutions in 
all Courts; or there would be no barrier of peace or cer- 
tainty ; but more eſpecially in this caſe of marriage. A mar- 
riage therefore, on any of the three grounds, can never after- 

wards 


(4 ) 
wards be controverted, to the deſtruction of ſettlements, the 
baſtardiring of iſſue, and the confuſion of families and their 
titles. | | 1 


It has been urged, that theſe proceedings in the Eccle- 
ſiaſtic Courts are open to contrivances of annulling mar- 
riages by conſent. The beſt ſtate has produced traitors. Stra- 
tagem and deceit will creep into all courts of judicature : Elſe 


r 
. * 
' 


why ſuch rules and delays in their proceedings, but to give op- 
N portunity to fruſtrate ſuch defigns ? The only ſentence liable 
1 to this objection is that of the ſecond ſort of divorce for incon- 
1 tinency : which does not give a right of ſecond marriage, but 
7 only diſſolves the firft, ſo far as a total ſeparation of the parties. 
| The contrivance meant muſt then go againſt the Parliament : 


— 
— 
=_ 
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and yet, to gain an act of Parliament, evidence of the charge 
muſt be given before either houſe.“ But after an act paſſed, | 
and a new marriage or marriages had thereupon, was it ever | 
heard, that an attempt bad been made to ſet ſuch marriages 

afide, by any after-offer of proving colluſion or contrivance in 

obtaining them ? As to the other ſentence of divorce, for con- ö 
ſanguinity or nonage; the facts, there, are not liable to impoſ.- 1 
tion. Nor can there be danger of colluſion in the preſent ſen- N 
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33. x” , 


- . - 


tence : as it does not go againſt actual, acknowledged marriages ; \ 
or againſt /uch, where the parties have been known to have 4 
lived in a ſtate of matrimony ; but only in very ſingular, dark 4 


and particular caſes, as in the preſent ; where the marriage is L 


— 


— — 


* Which is no act againſt the ſentence of divorce, nor can it ſet it aſide. Parliament 
ſpeaks only this,“ if you aſk our aid ; you ſhall lay before us your evidence of the charge,” 
It requires the ſame ſatisfaction; tho evidence has been given before a jury at common 
law in an action of damages. 


ſet 


C8: 2 

ſet up at ſuch a diftance of time ; its name never adopted; 
denied from the firſt ; and avoided for ſuch a ſeries of years. 
For which reaſon, the examination of the evidences of Di- 
vorce a vinculo matrimonii and of Jactitation never come 
coram judice of the law courts. For they cannot be re- 
verſed for error in the law courts : and any new matter of 
evidence given in another court can never ſet afide the 
judgments or ſentences of the former : as every court ſhall 
be ſuppoſed capable of determining of the evidence brought 
before it. And in the Ecclefiaſtic Court, as in thoſe of 
law, appeals may be had for any new matter of evidence 
againſt colluſion or ſuppreſſion of witneſſes. Their /entences 
therefore have ever been allowed to be concluſive evidence 
in the Courts of Law and Equity; nor can they be ſet 
aſide by new evidence given therein; nor has ever any 
pretence or offer of colluſion, or of contrivance in obtain- 
ing them, been admitted : But this very ſentence of jacti- 
tation is and ever has been allowed a plea in all civil 
ſuits, and conſequently to go in evidence againſt all crimi- 
nal ones. This line of reſpe&, obſerved to the ſentences 
of the Eccleſiaſtic Courts, has been always reciprocally paid 
back by them to the decrees and judgments of the Com- 
mon Law and Equity Courts. The contrary would be an 
infringement of the honour of both, and might be attended 
with evil conſequences. | 


The heirs at law to the Duke, being the family of his 


| Grace's ſiſter, Lady Frances Meadows, on his Grace's de- 
ceaſe, filed a bill in equity againſt her Grace, as wife of 
Mr. Hervey, to ſet the will aſide, as to the deviſes to 


8 her 


* 


1 
her, on an aſſurance; that they would prove a former 
marriage with Mr. Hervey ; and that the ſentence obtain- 
ed in the Court-Chriſtian was by colluſion, &. To this 
bill the ſaid ſentence was put-in as a regular plea. [and 
was afterwards admitted by the preſent Lord Chancellor, 
by all precedents, to be final and concluſive.] Aware of 
the force thereof, they commenced the preſent proſecu- 
tion; which becomes a means or inftrument of trying 


the former queſtion of property.“ Hereupon they pre- 
ferred a bill of indictment againſt her for a marriage of 


the Duke, living Mr. Hervey ; and got it returned by 
an inqueſt at Hicks's Hall of the grand jury of Middleſex. 


If the proſecution was commenced from an hope, that 
the above ſentence would not operate as evidence againſt 
a criminal ſuit, or from a deſign to teize the ſpirits of her 
Grace to ſome terms of reſignation to them of the eſtates, 
or to enjoy a revenge in the diſturbance of her peace, in 
all theſe but the laſt, they muſt be deceived. The /entence 
muſt be equally allowed, in aid of the party, to be evidence 
againſt a criminal proſecution, as a plea in a civil ſuit : 
eſpecially, as notice is taken of it in the ſtatute on which 
the proſecution proceeds: which will be immediately ſhewn. 
And, —allowing a ſuppoſition to run a moment in compli- 


— — 
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* The received doctrines of the courts by no means countenance criminal proſecutions 
affecting matters of claim pending a civil ſuit : as being thought to be aQtuated either by an 
intereſt or a wiſh of perſecution, It was expreſſed by Lord Mansfield to be the chief excep- 
tion he had to the trial: “ For,” ſays his Lordſhip, ** T ſhall always be againſt criminal pro- 
| ſecutions laying a ground for purſuing and maintaining civil claims.“ 


2 ance 


1 

ance to argument in caſe of a verdict of the Lords againſt 
her Grace, her tight in the deviſed eſtates cannot be affected; 
as ſhe holds them not in right of ſettlement or jointure 
only, but alſo by will; and as the deſcription of her is 
fully ſignified therein, to, denote the identity of her perſon ; 
eſpecially, under the firm belief the Duke bimſelf had of the 
propriety of the deſcription, by ſuppoſing her his real, legal 


wife. 


- There is ſomething to be ſaid of the manner of pro- 
1 curing the preſent indictment: For it having been brought 
before a quarter-ſeffion jury of Middleſex at Hicks's Hall; 
men of their circumſcribed ſtations in life are incapable of 
judging the nice circumſtances, or intent of the proſecution. 
I would not be miſunderſtood to fay caſe : they being to 
find only a matter of fact. Vet part of a fact is not a 
whole one. For had they known of the ſentence ; they could 
not have found the late marriage to be contrary to the form 
of the ſtatute. A convenience of getting perſons to ſerve 
as jurymen in this populous county, has begot an illegi- 
timate cuſtom of chuſing them of the loweſt houſeholders ; 
againſt a rule of law, practiſed every where elſe throughout 
England, and dependent on expreſs ſtatutes, of the neceſſity 
of ſummoning freeholders, to a certain amount. How far 
this may go in a challenge of their competency, if thought 
expedient, is of other conſideration. A cuſtom cannot pre- 

| vail, or make a precedent againſt an expreſs ſtatute, Had 
F the cauſe proceeded with a courage of its merits ; the in- 
3 dictment had come with better appearance before the grand 
inqueſt, in the higher court of the Crown at Weſtminſter: 

Which is compoſed of men reſpectable in their ſtations of 

INS lite 


. 
lie and fortune. Before whom all indictments againſt perſons 
of any rank are ſo generally brought; that the contrary 
is almoſt without a precedent. It then had offered itſelf to 
an examination; that had given a ſanction to the trial, or 
had ſtifled it in its birth. 


When this indictment was preferred, her Grace was 
in Italy: but the charge reaching her, that the 
Lady, who had married the Duke of Kingſton, was 
accuſed of having been previouſly married to a Mr. 
Hervey, who was then alive ;” ſhe, to exonerate her 
honour, even there affected, expeditiouſly returned to 
England, under a bad ftate of her health, with an 
intent to have tried h fact inſtantly on its own ground, 


and not have troubled her peers. With this view of 
trial, ſhe moved it by certiorari into the court of King's 


Bench, as a place of more dignity than the Old Bailey. 


For being indicted as a commoner, ſhe was under no ne- 
ceſſity to plead her privilege : *Tis otherways, if a peer or peer- 
eſs be indicted ne to their dignity 3 ; they cannot then 
wave it. 


But upon conſideration, believing the wicked purpoſe 
of the proſecution to be an attack upon her property; 
ſhe was adviſed, indeed her own judgment dictated to 
her, to take ſuch advantages, as her ſituation in life had 


given her, againſt the proſecution, by placing herſelf 
more 


1 
more immediately under the protection of the Lords. 


The indictment, therefore, was remanded back by a 
Procedende to its former court. She then furrendered 
herſelf to the ſheriff of Middleſex, and was immediately 


brought by habeas cor pus into the court of | King 8 
bench; where ſhe entered into a recognizance as Du- 
cheſs Diwager of Kingſton, to appear in the ſaid © 
court, or before the King in Parliament, to anſwer the 
ſaid indiciment, whenever thereunto demanded. And 
moreover, not to let the proſecution hang like a cloud 
over her, ſhe alſo petitioned the Lords 10 cauſe the 
indliciment to be brought before them for trial. And 
by an order of their houſe, a writ of Certiorari was 
directed to the court below to return the indictment to 
them. 


This preference of trial by her Peers, proceeded certainly 
with a view of ſtopping the proſecution, as a ground for purſu- 
ing a civil claim: for having been before acknowledged, by an 
act of Parliament paſſed to her, as Ducheſs of Kingſton, fince the 
indiament ; *twas believed; their Lordſhips would ſee the 
expediency, for the ſupport of their own proceedings, of ad- 
drefling his Majeſty for a noli proſequi; to the quieting a 
proſecution, apparently ſo intereſted and inveterate: eſpecially 
when its main queſtion had been already adjudged by them in 

her favour, by ſuch Acr; which allowed her Grace's peerage on 
D her 


(10 7) 

her late marriage, as to render void all neceſſity of a further 
trial;—the validity of her marriage with the Duke of Kingſton, 
and the charge of a former one, being the ſame point in 
queſtion—and more eſpecially, as the proſecution could pro- 
ceed to no end, in oppoſition to the legal evidence of the Ec- 
cleſiaſtical ſentence againſt it. It had now, perhaps, been 
thought better for all parties, had the intent taken effect: 
but their Lordſhips having immediately taken the trial on 
themſelves ; the peculiarity of the caſe has thrown them in- 


to an embarraſſment; which they have variouſly attempted 
to get clear of, and cannot. 


We are to ſuppoſe their Lordſhips foreſaw, that had they 
at once denied her Grace's petition, and ſhe had been ſent back 
to take her trial under her recognizance in the court of 
King's-bench ; the conſequence had been,---ſhe having claimed 
privilege, would certainly have pleaded it there---no judge 
would have ventured to have tried the right ſet up, and 
the trial could not have proceeded : or had their Lordſhips 
regularly referred her claim to the Attorney and Solicitor 
General ; thoſe officers muſt have proceeded on the evi- 
dences of the Eccleſiaftic ſentence, and the regiſtry of her 
late marriage; which had proved her claim of Ducheſs 
of Kingſton: They therefore admitted her claim of trial, 
at all events; as the phraſe was: Arguing, that a con- 
viction, leaving her Counteſs of Briſtol, or a clearance yielding 
to the ſuperior title, equally proved the trial to be regular. 
This has been thought ſhort of the preciſion of order and of 
precedent; that in ſuch points is ſo neceſſarily required, 


4 and 
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and has heretofore always marked their proceedings, The 
. admiſſion of her claim was certainly an acknowledgment of 
ber peerage. But the after thought not till then occurred, that 
e if they allowed her privilege as Ducheſs of Kingſton, it muſt 
be on the eſtabliſhed marriage with the late Duke: that mar- 
riage being admitted legal, there was an end of the queſtion and 
the neceſſity of a trial :” recourſe muſt then be had to the 
Eccleſiaſtic ſentence, or a nol; proſegui to ſtop all confuſion. 
There was therefore a contrivance of words, partly to give, 
partly to retract the title of Kingſton, by an addition of the 


words in their proceedings; viz. calling herſelf Ducheſs of 


Briſtol. 


This brought on the motion of the noble Lord, who moved 
the Houſe for the queſtion being put to the judges; Whe- 
ther upon that indiftment, as it now ſtands, Elizabeth, filed, 
calling herſelf Ducheſs Dowager of Kingſton thereby not 
fully acknowledged a real peereſs—the wife of J. Auguſtus 
Hervey, Eſq. AND THEREFORE A COMMONER, could be 
tried as a Peereſs ?” The affirmative of which, appearing 


evidently an acknowledgment of her claim as Ducheſs of 
Kingſton, or productive of a new indictment, an amend- | 
ment to the queſtion was voted of the additional words, 


to be inſerted after the words J. Aguſtus Hervey, Efq : 


now a peer of the realm; Taking-in the lame, the uſe- 
leſs, the totally illiberal aid of a ſuppoſed conviction, at 
the laſt to ſet them right, at all events, The judges an- 
ſwered on the amended queſtion : which, by the bye, was 
not the queſtion, and no amendment to the proceedings. 


f 
i 
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h In what point of view they conſidered it, is not known: 
Y For they only anſwered affirmatively, © fe might be tried 
as a Prereſs on the preſent indiflment.” This again was not 
clearing the confuſion. As a Peereſi.- What  Peereſs ? cer- 
tainly on the title ſhe avowed, not on the one, which muſt 
fix her conviction. For ſuppoſe, Miſs Chudleigh had mar- 
ried a commoner, a Mr. Kingfton; and Lord Briſtol had 
been a peer before the indictment; would they under the 
preſent circumſtances, have ventured to have given her the 
F peerage of Counteſs of Briftol ? Could they have indicted 
1 | her any other way—as it is their mode of indictment ?— 
How was ſhe to be called before the Houſe ? Lord Briſtol, 
as huſband, could not be evidence, nor call her thither. 
. Would the Lords force their privilege on a perſon, that 
would difavow it, as her conviction ? * 


As this may be ſaid to have been a caution in the Lords to 
avoid prejudging the trial though it comes too late after the 
former acknowledgment by a& of Parliament, than which 
nothing can be greater evidence in the law—ſo on the 
other hand, it was thought by the public unfair and cruel to 
prejudge the crime againſt her; for if accuſation was embar- 
rafſed, or diſadvantageoufly ſituated, it was not to be aided 
by any a& or countenance of the judges. The public therefore 


* — 


* 
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* Otherwiſe it may be in caſes, where the firft marriage is indiſputable, If this 
ſhews the regularity of an indictment, where the ſecond marriage is the point only 
to be proved; perhaps, the preſent one is wrong; where the cale is juſt the reverſe. 
But we avoid entering into altercation ; we argue here on the particularity of 
this caſe only. 


ſaw 


ſawy with a concern her Grace ſtripped of her armour, to be laid 
open to accuſation. Her cauſe was certainly injured before 
trial; her honour diſavowed the conteſt, on the terms offered 
her; and her friends rather wiſhed, ſhe had met the trial on 
the former ground: where the evidence of the eceleſiaſtic ſen- 
| tence would not come before ſuch a final authority: ſo that at 
leaſt the verdict, if found againſt her, might be expected 
to be ſpecial; nor could any worſe conſequences be appre- 
hended : for in the caſe of a full verdict, ſhe, as a peereſs, of 
which ſhe would then be convicted, would evade all puniſh- 
ment. But as the Lords were in poſſeſſion of the proceedings, 
'twas difficult to change again the field of action: for the door 
was thus endeavoured to be ſhut upon her, from receding ; and 
ſhe compelled to take her trial on a preſumption of a claim ſhe 
diſavowed, and to ſubmit to be arraigned by a ſtile; where- 
by ſhe muſt wave her dignity of peerage at the firſt inſtance 
on her trial : which, as before ſaid, ſhe cannot do. The Lords 
were under a two edged dilemma ; The acceptance of the trial 
on themſelves was an acknowledgment of her claim ; accord- 


ing to her recognizance entered into, to appear before them, 
as Ducheſs of Kingſton : and their acceptance of the trial on 
any other ſtrained reſervation of her claim of that right of 
trial upon her conviction, was injurious to her, even in the 
pre-ſuppoſition of her guilt; It wanted precedent, and hand- 
ed down none. The whole was an illegal interference; 
unleſs the ground of that interference was regularly and fairly 
decided upon. It looked a fondneſs for the buſineſs. Sup- 
poſe Mr. Hervey had not become a peer ; would their Lord- 
ſhips have denied her a claim ; —ſuppoſe even in the caſe 
of accidental murder—which their own acts and records 


E have 
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i have acknowledged and confirmed? Certainly in all rea- 


ſon of things they would have granted it; or if they 
had refuſed it ; they could not have refuſed it, and yet have 
tried her afterwards, as they do now: ſhe muſt have been 
ſent back to the court of King's-bench, where ſhe had pro- 
miſed to appear.“ The neceſſity was therefore viſible, that 
her ſummons from the Lords muſt be in the ſame ſtile ; elſe ſhe 


certainly had no right to obey it ; nor did ſhe even riſque her 


bail: or, if ſhe did obey it, ſhe had a ſure plea in abatement. 


The Lord Chancellor therefore, ex officio, in ordering the ſum- 
mons for her Grace's ſurrender (laſt Tueſday) moved to alter 
the ſtile of their former proceedings, and again leave out the 
former words calling herſelf Ducheſs, thereby totally acknow- 
ledging her Ducheſs of Kingſton; which again brings the caſe to 
the firſt acknowledgment of her marriage, and ſtops all neceſſity 


of the trial. And thus their Lorig are left in the ſame 
maze as at firſt, 


The peculiarity of the caſe is certainly without precedent, 
and may, perhaps, ever ſtand alone in the records of the En- 
gliſh law. But the confufion is created, and is a proof of its. 
clearneſs and rectitude. The confuſion ariſes from the in- 
conſiſtency of a proſecution, where there is no crime. On 
the other hand, the means taken to ground this late mar- 
riage on the ſentence, ſhewed a guiltlets and prudent care, 


* Though the King's-bench does not hold more than the chamber of the Houſe of 
Lords, yet trials of the higheſt conſequence are there heard, 


to 


9 
to avoid all confuſion to the ſtate. None there need be: ö 
unleſs a ſelf- intereſted, inconſiſtent proſecution finds advocates ö 


to diſturb it. This argument of political inconvenience in 

letting the proſecution go forward, being only one againſt it, 

we ſhall proceed to others more meritoriouſly in our favour, 
and ſhew, from the illegality of the proſecution itſelf, how un- 
juſt as impolitic, would be the labour to ſupport it. 


The ſtatute, on which the indictment proceeds, is the 

firſt of James I. commonly, though irregularly, called 

the ſtatute of Bigamy“; which ſtatute, in terrorem of 

perſons of unknown reſidence, going about into diverſe 

counties, to ſeduce the children of honeſt people (which 

is the preamble, f. and ſhews it to have been originally 

deſigned, in ſuppreſſion of ſuch practices, on the male fide 

chiefly) made the treſpaſs of marrying a ſecond huſband, 

or wife, living the firſt, felony, under five exceptions ; 

viz. abſence abroad for ſeven years; abſence for the ſame 
f time within the ſame kingdom, the party not knowing 
| the other to be living ;F divorces by ſentence in the Ec- 
eleſiaſtie Courts; or where the former marriage ſhall be 


—e— 


n 


* Bigamy is the act of marrying a ſecond wife, formerly diſallowed to the 
clergy. Every widow or widower, marrying, commits bigamy. Poligamy is 
the crime of ſecond, or many marriages, exiſting the former. 

+ The preamb/e is, foraſmuch as divers evil-diſpoſed perſons, being married, run 
out of one county into another, or into places where they are not known, and 
there become married, having another huſband or wife living, to the , great diſ- 
honour of God, and utter undoing of divers honeſt men's children, and others. 


Q. If four times ſeven years the parties not cohabiting, or careing whether the- 
other be. living, be not within the reaſoning of the ſtatute ? 


— 


declared 


1 


1 
declared by any ſentence of the ſaid court if 70 ebf; 
and perſons under the age of conſent. No forfeiture, &c. 


The laſt three exceptions are evidences in themſelves 
againſt any charge under this ſtatute ; but, being by it 
noticed as exceptions, they become more evidently ſo. 
For every ſentence in the Ecclefiaſtic Courts, declaring any 
former marriage, actual or diſputed, to be void, and of no 
effect, are herein excepted by the ſtatute itſelf, It is there- 
fore very inſignificant to the merits of this caſe, under what 
_ diviſion, or mode of the eccleſiaſtic ſentences, theſe two ex- 
ceptions rank ; as every ſentence, ſo operating, is generally 
excepted, The difference of the ſentences has been ſtrenu- 
ouſly endeavoured to be marked in the two exceptions, 
and indeed with ſelf-evident proof, viz. that as the firſt- 
mentioned ſentence, in the third exception, ſpeaks itſelf to 
relate to divorces only ; ſo the latter ſentence, in the fourth, 
means by jactitation on a former, pretended or - boaſted 
marriage; there being no other ſentence that can interfere. 
The draftſman of the ſtatute, ſuppoſed to be a common 
lawyer, did not fully expreſs the words of the Eccleſiaſtic 
Courts; however, he took care to cover all forms of words 
by the general exception: yet the diſtinction is evident; 
the former exception of divorces in general goes againſt 
marriages in ſact; the latter againſt ſuch as are unacknow- 
ledged, or diſputed by either party, which is that of jacti- 
tation. A former marriage is, at all events, ſuppoſed by the 
ſtatute; otherwiſe it could not be an exception ; which is as 
effectually ſet aſide as of no eſect by this ſentence ; as thoſe in 
fact are by the ſentences of divorce. And it is to be ſtrongly 
remarked, that though the ſtatute, as a criminal one, is to be 


£ taken 
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taken ſtrialy ; yet the exceptions are to be conſtrued liberally, 
in favour of the party accuſed, 


To overcome this great barrier of defence, the ſentence, 
they hope to undermine and ſap it by art. They there- 
fore have gone to work with the tool of preſumption ; 
that colluſion has been uſed in the manner of obtaining it: 


which they promiſe to ſhew at the trial; when it ſhall be 
ſet up in evidence againſt them. 


This is a mere impoſition on the judgments of the Houſe 
of Lords ; began giddily, for the chance of a fortunate end- 
ing. The reflection muſt involve the late moſt honourable 
Duke, and the preſent Earl of Briſtol, in the ſame predica- 
ment of accuſation with the Lady. A reflection very un- 
fair; as being a ſuppoſition below their honour ; unfit to 
be admitted to the ears of that Houſe, on account of the 
reſpect paid to the deceaſed's memory, by thoſe who fill it. 
When proſecutions, from being malicious or intereſted, grow 
wicked, it is high time they were ſtopt. The pretence can- 
not be here allowed even in idea: for, to ſhew its improba- 
bility, (Which is the higheſt evidence can be given againſt 
bare aſtertion) ſuppoſing a depravity of all their ſentiments to 
have conſpired a chicane ſeparation from the firſt marriage; 
(and it is impoſſible to ſuppoſe a fingle one alone guilty) 
might not an acquieſcence to a divorce have been more eaſi- 
ly, and in leſs time, obtained? Certainly by a general con- 
ſcent ; as an evaſion, before obſerved, leſs aflailable by law, 


FFP But 


. 

But without affronting its veracity, though this aſſerted 
colluſion has not yet dared to utter its own falſehood ; it is 
here unallowable by the law; as tending to break up the 
foundations of the {ſettled ſentences, decrees and judgments of 
the courts; eſpecially, where all time is elapſed for en- 
tering ſuch proof againſt them. The ſentences or judg- 
ments of one court cannot be reverſed by evidence only, 
ſhewn in another, They are daily reverſed for matter of 
error in their proceedings, but not upon matter of new evi- 
dence; becauſe the coutt, from whence the ſentence or judg- 
ment ſprung, is ſuppoſed to have been capable of judging 
of that evidence. The contrary procedure would be want 


of decency and reſpect; and beget confuſion in the dignity of 
the courts themſelves, 


To run into proofs of colluſion, would be a trial againſt rule 
of two different offences, under one indictment. The argu- 
ment, for and againſt its admiſſion, may protract this ex- 
penſive ſolemnity to a length of days; which is a proof of 
the inconvenience of breaking through the formal rules 
of law. And though it means to ſlide into the trial, as evi- 
dence againſt the ſentence; yet parol evidence in one 
court, is inadmiſſible againſt the records of another. It had 
a remedy elſewhere in the opportunity of proving itſelf, if it 
had pleaſed, in the court where it was committed. In the 
mean time, the pretence, or promiſe of what may or may not 
be ſhewn colluſi ve, claims not the reſpect of denial of an 
immediate remedy to be put to the preſent perſecution ; eſpe- 
cially, after ſo long a delay of taking the proper ſteps of ſhew- 
ing the colluſion to the Ecclefiaſtic Courts, and repealing the 
ſentence : and eſpecially, as there is almoſt a certainty, that 


„ 
it cann6t legally be gone into againſt the ſentence at the trial, 
even on a ſuppoſition of its authenticity. 


A party, out of their depth, who can feel no ground, catches 
at feathers on the ſurface. Was it imagined, any real evidence 
actually exiſted on the ſide of the proſecution; the ſubject, 
as a dangerous one, ſhould be immediately dropt: but how 
inſulting muſt it be to the nation, if the thing, they call evi- 
dence, ſhould turn out to be an intereſted and factious ſervant 
ſoliciting her Grace's attorney for money, and, who driven 
off with contempt, has fince become inventive of revenge. 
Suppreſſion, or the keeping back of evidence, is a kind of 
ſelf-reſervation, No one is aſked by law to ſpeak the truth 
againſt himſelf. Suborning, or bringing forward a falſe evi- 
dence is indeed an attack upon ſociety. Why then, ſuppoſing 
an attention paid to this anger-fuming ſmoke, raiſed from the 
ſtirred- up embers of dying report; why is the falſe cry of 
fire to be given to it, or let to paſs, to throw the nation 
into an alarm, which muſt ſtill end in the original fume ? 


So far the argument has run, defenſive of the charge. It 
ſhall now be ſhewn, 


No offence exiſted under this ſtatute, to give the pro- 
ſecutor a right to bring this proſecution, 


The offence charged was a treſpaſs at common law before 
the ſtatute ; for which a perſonal action lay to the injured 
parties, (viz, the wife or huſband of the impoſed, or ſecond 


marriage) 
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marriage) or an indictment for the offence. The ſtatute, 
however, did not take away the perſonal action at law; but 
left it ftill as the better remedy againſt perſons of property, 
or known reſidence, for the ſpecial damages which might be 
obtained, This caſe 1s then to be viewed in a two-fold light, 
as a private injury to the party impoſed upon, which muſt be 
the late Duke of Kingſton, (who muſt not be admitted in 
this argument, as a party in the colluſion, or impoſition 
againſt himſelf) and as a public offence under the ſtatute, If 
the firſt is not eſtabliſhed by ſome injury or impoſition done, 


or intended; there can be no foundation for the latter, and the 
whole muſt fall to the ground. 


Can any impoſition be ſuppoſed to have been praiſed on 
the late Duke? The pretence of a prior marriage, and of 
the meaſures obtaining the ſentence, being notorious, his own 
marriage was upon a firm baſis. Does there ariſe, out of this 
tranſaction, any perſonal treſpaſs againſt his Grace, to give him 
a right of action for impoſition or injury, or of indictment for 
the offence? Certainly none. If then, there was no private in- 
jury, impoſition, or offence; whence can the public offence 
ariſe, to ground the proſecution in law, or ſupport it in ſenſe ? 


How is the public peace inſulted ; where no complainant of any 


attempt of injury appears? Who then is. to ſtart up champion 
for the crown, to force the public into a proſecution of—no 
offence ? It has been ſhewn ; the late Duke could not have had 
any right of action or indictment: certainly, no other can have 
it; if the party in law cannot, who is ſuppoſed the injured 
one. T's true, any one may proſecute for the crown: But, if a 


regard 
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regard to public juſtice be pretended ; the profecutor ſhould 
have commenced his ſuit in the life-time of his Grace: It 
had been laughable to have feen his Grace give evidence 
againſt his own proſecution. If his Grace was any ways de- 
ceived ; it was not by. himfelf, or the lady, but by their 
lawyers, who adviſed this action of jactitation: and if by any 
diſtorted conſtruction, the marriage be brought within the 
dead letter of the ſtatute, it is thus ſo very peculiarly circum- 
ſtanced ; that in reſpect to his memory, it is entitled to the 
Juſtice of having this iniquitous proſecution taken out of 
the hands of an intereſted proſecutor. Inconceivable as it 
is, the proſecution, on his Grace's death, has run this 
length, from a vague ſuppoſition of injury (not an injury 
within the ſtatute) to the heirs at law, in regard to the eſtate 
held from them during her Grace's life. Hence emerges the 
intereſt and intent of the proſecution : which is an inſult to our 
laws ; as they are open to try every ſeparate right of the ſubje&: 

But more particularly fo, when it appears the inſtrument of 


| did to a civil ſuit, carried on at the ſame time. 


Was not here the danger of giving her Grace offence an ob- 
jeQion to the recital ; I could add, from fafe authority, a proof 
of one crime more to the proſecution ; that of ingratitude. 
The ſons of Lady Meadows, the late Duke's ſiſter, had by 
no means recommended themſelves to the good opinion of his 

Grace: Tet the Hate refts in the family. And herein his Grace's 
intent is contraſted by ill blood: His Graceplanning by his will 
their reſpect to her: knowing, ſhe had no near relations of her 
own to aggrandize, no other family to prefer. How well, 
and how ſoon her Grace begun to put the intent of the will in, 


G force, 


(a ) 

force, may be conveyed to imagination by her immediate of- 
fers of her affection to the family in general of her deceaſed 

huſband : Their avidity by their eomplimentary letters to ſe- 
cure her Grace's favour could only be ound by ther folly, 
or r faith 1 in law," in deſerting it. 
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The inference towards a concluſion is, in the firſt 
place, to conſider the heinouſneſs ind importance of the 
charge of offence. 
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Tiis a charge founded on a private marriage ; or what the 
law even then termed a clandeſtine one; and now has ſo ex- 
ploded, that it does not allow a like tranſaction to be any mar- 
riage at all; (we ſpeak as to the political ſtate, conſidering it 
a religious obligation): a tranfa&ion, if ever ſuch was, ſo 
dark, that a reality of i it never has come to light, in a length 
of time of thirty years, by any acknowledgement from either 
party; denied by the one, unpurſued by the other! Weigh 
then the charged marriage in the ſcales of ſenſe, law, po- 
licy, and religion, againſt the late one, ſolemnized under the 
ſanttion of all four. How then is a proſecution allowed to 

proceed againſt an object, that is now the care of ſuch au- 
thority ? 


In the ſecond place, to conſider the conſequences of 
allowing this marriage, ſolemnized under ſacred and legal 
ſanction, to be liable to an after- examination. 


A mar- 
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| A marriage, fo fortified, to be called out of that ſecurity, 
to anſwer a claim, which was by it before challenged to 
prove its right, and vhich it refuſed or neglected to do, would 


de a breach of all faith with the State, in which we live; a 


direſpect to all eccleſiaſtic laws; a diſhonour to GOD; 
a dangerous experiment to the State itſelf; a confuſion to 
families; and, alas! what injury to the younger race, that 
may be the rng of ſuch confidential marringe ! 


In the third plate, to conſider the [conſequences of 


allowing offers of proving colluſion to be a reaſon for 
opening ſuch examination. | 


The pretence of colluſion may be always ſet up, as the 
common challenge, to diſturb the peace of ſuch mar- 
riage and its progeny ; not only the peace of families, but 


to ereate a new trouble, and alarm to the public, aſter its 


own neglect of proving it in the proper place and time. 
Even if after - proofs ſhould ariſe, they come too late: they 


are barred, like after-claims in law. The probability of the 


proofs, where they are openly ſhewn, cannot be con- 


©  fidered : But in this caſe the improbability may. As no 
mention of facts, mon 1s made; but only pretence and 


promiſe, 


In the fourth place, to conſider the firſt cauſe of the 


proſecution, ariſing from ſome injury, ſomewhere done; 
and the offence, the public takes there-at, to call out for 


a delinquent for an example. 


In 


„ 


= n nn . tr tht 
"” 


nee HC ere IS WI. ore rae oc welt. 6 9 Ia 


r 


WW — 4 2 


0 24 )) 

In this cafe, no one private injury has been done, to ground 
a public offence, Nor is there a ground for the proſecution: 
unleſs we ſuppoſe the public offence to be, without a private in- 
jury, by the Duke being criminal in a colluſion to contrive 
his own diſhonour. A propoſition, which dare not be aſſerted 
againſt probability and his memory; in particular, by 
the proſecutor. Had indeed, by any iflue or trial at 
law, a double marriage been proved; any advocate 
for the public might have commenced the proſecution : but 
where no proof has yet been ſhewn, (as there might had been, 
and ought, if any ſuch were) and conſequently the charge 
yet in doubt; the general opinion of the public, inſtead of 
expreſſing their ſenſe of an offence, thinks the proſecution 
premature, at ſuch a riſque of expence and ſolemn prepa- 
ration. 


=, 


In the fifth and laſt place, to conſider who is the pro- 


ſecutor : and whether the motives for the proſecution be 
actuated by an uninterefted regard to juſtice, or from 
private conſiderations. 


The heirs at law are the proſecutors, apprehending themſelves 
injured. by the large bequeſt made by the Duke to her Grace: 
who cannot be charged of a criminal injury, any more than 
for having exiſted at the time, and enjoyed ſo great a ſhare of 
the love and reſpe& of her deceaſed huſband. The proſe- 
cutors are therefore intereſted in the proſecution: as in her 
conviction, annulling the marriage, they place their hopes 
of diveſting her of thoſe eftates, ſhe holds under the will, 
for her life, continuing his widow For on this queſtion 
2 a re 
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a renewed ſuit is now depending ; ; which waits the conviction 
of this trial for its deciſion. 


From theſe conſiderations, the concluſion comes, viz. 


further progreſs of a proſecution, even in the laſt ſtage ; 
againft which, new difficulties and arguments every day 
appear; and the diſſatisfaction of the people increaſes, as 


it proceeds. 


For, to ſum up the paſt argument,---though all ſentences 
of the ecclefiaſtic courts, making all former marriages, 
whether in fa, or unacknowledged by the party, of no effe, 
are evidences in themſelves againſt the ſtatute; and are alſo 
excepted by it; ſo as to bring this caſe out of the letter: and 

though no actual injury was committed to ground the public 
offence, which 1s in other words, though there be no public 
offence to ground the proſecution ; which brings the caſe out 
of the meaning of the ſtatute : all which is matter capable 


of being ſhewn at the trial: yet as innocence is not to meet 


injury, becauſe a diſtant remedy may be left her for an aſter- 
Juſtification ;---though, to the diſgrace of ſenſe, it is the com- 
mon language of law : it is not the preſent wiſh to abide the 
battle, for the ſake of victory. The act of prevention ſhews 
greater {kill than the art of cure, 
T * never was a caſe which more merited the in- 
| terpoſition of the ** prerogative in the NoL1 PRxos k- 
H QUI, 


the neceſſity of ſome remedial application to prevent 
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abt, hw the bebt, under theſe general conſiderations, 


viz. the mutual confidence of the E cclefraſtic Courts, and 
thoſe of equity and common law ;* the bad effefts of a breach 


of that confidence; 3 the honour of. conflitutional marriage; ; 
and the ſacred fun&icnthat muft depend on the faith of the 
above counts. in the. /olemnigatian thereef. ;---and, though 


* 


here are no offspring of this marriage, yet in a. general 
regard,---the children of others; the peace of families; and 
the countenance of virtue; the dangers of - endleſs diſ- 
pute and impoſitiont, from pretence of prior claims; and 


grow «per /c valine erefted criminal proſecutions. 


There is. yet anatiite. ED and polite conſideration, 
which has not been mentioned to the public ; Lord Briſtol : 
whoſe right of marriage, and of perpetuating his family and 
title, may be hereby affected. His celibacy is now equally 
proved, as was her Grace's, when Miſs Chudleigh. To 
ſuppoſe a. power capable of ſubyerting that fentence, as to 
him, may be to lay open, ſcenes of SO: and afliftion to his 
heirs, andito, cet yet undorn. _ 


But from what part of the national nn is 


the ſirſt movement for a. noli proſequi to mer from a 


— 


The marriage was ſolemnized by the archbiſhop of Canterbury, on a licence 
taken out of his on cuft. We all parties conſcious, of its Nie and 
M s 
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general motion in the Houſe of Lords for a delay of the © 
trial, and on a ſtate of the foregoing conſiderations, for an 


addreſs to his Majeſty to interpoſe this his pretogative. 
The Lords will then regularly pre-con/ider thoſe points in 
the caſe, that call for their pre-determination. If the cir- 
cCumſtances merit this interpoſition, zhe general addreſs will 
be voted, and as certainly, moſt graciouſly complied with. 


Or the Privy Council, the King's more immediate 
ſervants, to prevent the public alarm increaſing, may poli- 
tically take the matter up, even at the laſt moment, and 
recommend to his Majeſty the reconſideration of the pro- 
ſecution; as a fit object for his royal interference, and 
grant of a oli proſequi, by his ſign manual, or authori- 
ty of himſelf and council. 


As to any objection | which may be made; that the pro- 
ceedings and preparations having run to a great length, the Lords, 
in caſe of the above motion taking place, will be obliged to con- 
tradict their own orders:“ the farther they proceed, the greater 
is the diſſatisfaction of the public. The noble Lord, before- 


mentioned, obſerved ;—in whoſe words this endeavour is ſure 


of clofing with ſenſe that, It is meritorious to tread back our 
eps, the moment we perceive either error or miſinformation.” 
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